I. Introduction
Congress enacted Section 16(b) of the Securities Exchange Act of 19341 to restrict the ability of corporate insiders to use their positions for the purpose of making short-swing profits in trading the corporation's shares. Insiders can benefit from advance information by purchasing or selling shares in their company prior to public disclosure of inside information, and reselling or repurchasing after the disclosure has the expected effect on the market price of the company's stock. Moreover insiders may use their positions to structure corporate policy in such a way as to manipulate the market price of the stock for a short period of time, in order to buy or sell their own stock during that time at artificially high or low prices. Section 16(b) provides that profits realized by the insider on the purchase and sale, or sale and purchase, within a six-month period, of equity securities of his corporation will inure to the corporation. The Act defines "insiders" as officers, directors, and ten per cent shareholders of the securities issuer. Either the issuer, The author wishes to thank Mr. Ernest L. Folk, III for reading and commenting on this paper.
Securities Exchange Act of 1934 § 16(b ) , 15 U.S.C. § 78p(b) (1964) provides:
For the purpose of preventing the unfair use of information which may have been obtained by such beneficial owner, director, or officer by reason of his relationship to the issuer, any profit realized by him from any purchase and sale, or any sale and purchase, of any equity security of such issuer (other than an exempted security) within any period of less than six months, unless such security was acquired in good faith in connection with a debt previously contracted, shall inure to and be recoverable by the issuer, irrespective of any intention on the part of such beneficial owner, director, or officer in entering into such transaction of holding the security purchased or of not repurchasing the security sold for a period exceeding six months. Suit to recover such profit may be instituted at law or in equity in any court of competent jurisdiction by the issuer, or by the owner of any security of the issuer in the name and in behalf of the issuer if the issuer shall fail or refuse to bring such suit within sixty days after request or shall fail diligently to prosecute the same thereafter but no such suit shall be brought more than two years after the date such profit was realized. This subsection shall not be construed to cover an) transaction where such beneficial owner was not such both at the time of the purchase and sale, or the sale and purchase, of the security involved, or any transaction or transactions which the Commission by rules and regulations may exempt as not comprehended within the purpose of this subsection.
The Yale Law Journal or a shareholder of the issuer, 2 can institute a private suit to compel the insider to remit his short-swing profits to the company. This "crude rule of thumb" ' 3 establishes simple, objective standards of proof. A showing of actual misuse of inside information or of actual manipulation is unnecessary to prove a violation of Section 16(b), and proof that there was no use of inside information or manipulation is not a defense. 4 Because of its limited coverage, Section 16(b) does not eliminate all opportunities for profit from the use of inside information and manipulation. For example, the insider who holds the securities for six months escapes any Section 16(b) liability. 5 Certain transactions may fall outside the statutory language of "purchase and sale" or "sale and purchase," and the provision applies only to "equity securities," a term of ambiguous meaning in some instances7 Any ten per cent shareholder, director or officer is conclusively presumed to have used his corporate position if he realizes short-swing profits; other persons are conclusively presumed to lack such advantages and are free from Section 16(b) liability. 8 As might be expected, these presumptions encourage the de facto insider to remain outside the statutory definition of "insider." Accordingly some litigation and SEC rule-making since the enactment of
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Deputization Under Section 16(b) Section 16(b) has centered around the issue of who is an "officer"" and who is "directly or indirectly the beneficial owner of more than ten per centum of any class of any equity security" of the issuer? 0 In contrast to the problems of interpreting the terms "officer" and "owner," after twenty years of Section 16(b) litigation two prominent securities scholars were able to report that " [t] he application of the section to directors has not caused nearly so much difficulty, and has involved no litigation."" The statute defines "director" as "any director of a corporation or any person performing similar functions with respect to any organization."' ' This was thought to be sufficiently descriptive to prevent any problems in its application. Despite this apparent clarity, a line of cases developed suggesting that a director of an issuer, because of his relationship with another business entity, might serve that second entity under such circumstances that the second entity was, for purposes of Section 16(b) 22. The Rattner majority based its decision partially upon SEC Rule X-16A-3(b) which at that time required a partner to file a disclosure report under section 16(a) "only as to that amount of such equity security which represents his proportionate interest in the partnership." The SEC, which filed an amicus brief in Rattner, subsequently amended the Rule to read:
A partner who is required under § 240.16a-1 to report in respect of any equity security owned by the partnership shall indude in his report the entire amount of such equity security owned by the partnership. He may, if he so elects, disclose the extent of his interest in the partnership and the partnership transactions. SEC Rule X-16A-3(b), 17 C.F.R. § 240.16a-3(b) (Cum. Supp. (1961) ). See 2 L. Loss, SEcUtrIES REGULATION 1102 -04 (1961 .
However, the SEC stated that this change was "not intended as a modification of the principles governing liability for short-swing transactions under Section 16(b) as set forth in the case of Rattner v. Lehman." SEC Release No. 4754 (Sept. 24, 1952) . In 1961 Rule X-16A-3 was again amended to omit any requirement that partners report partner. ship holdings, but, in effect, the rule is intact in the SEC instructions to Forms 3 and 4 which are used to make § 16(a) disclosure reports.
Deputization Under Section 16(b) to purchase and sell 5000 shares of Vultee's stock." Hand speculated as to the result if sufficient proof of this allegation had been submitted: But I wish to say nothing as to whether, if a firm deputed a partner to represent its interests as a director on the board, the other partners would not be liable. True, they would not even then be formally "directors"; but I am not prepared to say that they could not be so considered; for some purposes the common law does treat a firm as a jural person.
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The concept of deputization lay dormant for almost a decade, until in 1962 it was revitalized by the Supreme Court in Blau v. Lehman. The plaintiff contended that Andreas was deputized by the Andreas Corporation and that therefore the Corporation was liable as a director of Marquette for all short-swing profits realized on Marquette stock. In a brief statement, the court held that there was insufficient evidence of deputization, despite the fact that Andreas effectively controlled the Andreas Corporation:
Andreas' control over the Corporation is one factor to be considered in determining whether he was actually deputized to represent Corporation interests on the Marquette Board. To hold as a matter of law that an insider with interest in another corporation cannot separate these roles would subvert the rationale of the Rattner and Blau cases. The court in Marquette indicated that a finding of deputization requires something more than a showing that the corporation shared the inside information of a director. There can be no question that the Andreas Corporation had access to all the inside information available to Andreas himself; essentially, Andreas was the Andreas Corporation. Since Section 16(b) was not intended to apply to all persons who might have inside information, the court's decision is sound. A finding of deputization should require not that the director could make inside information available to his firm, but rather, as Judge Hand in Rattner and Mr. Justice Black in Blau suggested, that the director served his firm in such a way that the firm was the de facto director of the issuer. Thus, for a firm to be liable under Section 16(b) on a deputization theory, the early cases suggest that the firm must share the advantages of other directors--both access to inside informa. tion and power to manipulate the corporation. Martin had a policy of placing representatives on the Boards of other corporations, particularly those in which Martin was a substantial shareholder or a parent. Martin expected "some association between the two companies" and actively participated in the management of the companies on whose Boards it had placed a director. Sometimes Martin told its representatives "what positions to take on various matters, and they report [ed] back to Martin what [was] going on in the companies on whose boards they [sat] ." 34 However, there was no evidence that Bunker himself reported back to Martin and asked for instructions. The district court found the testimony as to Martin's policy inconclusive, but the Second Circuit determined that although Bunker had no duty to report back to Martin, [o] therwise Bunker was a typical Martin deputy. In view of Bunker's position of almost absolute authority over Martin's affairs, such differences hardly suffice to refute the evidentiary value of the similarities between the functions of Bunker and those of Martin's representatives on other corporate boards. 35 While Bunker was a Sperry director, Martin purchased 101,300 additional shares of Sperry stock. Bunker had ultimate authority over Martin stock purchases 3 6 but did not necessarily "cause" the purchase of Sperry stock. Both courts noted that such conduct contrasted with that in Blau v. Lehman, where the court found that the stock of Tide Water was bought and sold by Lehman without any advice or concurrence of Thomas, and without his knowledge until after the transaction had taken place. In addition, Bunker testified that he discussed Sperry matters with Martin officials, but that he "did not receive information that would affect an investment in any regard; rather most of the information he obtained while a director had to do with Sperry's 'operational situation.' "381 Both courts held that, without more, the possibility that inside information was obtained or disclosed did not mandate that Bunker was Martin's deputy. 3 9 The Second Circuit, however, found that the Bunker-Martin relationship differed in significant respects from that in Blau v. Lehman: 
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Deputization Under Section 16(b)
In contrast . . . the Lehman partner exercised no power of approval concerning the partnership's investment; was not consulted for advice; had no advance knowledge of Lehman Brothers' intention to purchase the stock of the corporation of which he was a member of the board of directors; and never discussed the operating details of that corporation's affairs with any member of Lehman Brothers.
40
The district court gave less weight to an anonymous memorandum in the Martin files entitled "Notes on Exploratory Investment in Sperry Rand Corporation," since much of it contained individual opinions and publicly available information. On the other hand, the Second Circuit found that the Memorandum "further indicates that Martin Marietta may have benefited, or intended to benefit, from Bunker's association with Sperry Rand."
The Second Circuit also felt that the circumstances of Bunker's resignation from the Sperry Board were probative of deputization. The court attached great significance to one sentence of Bunker's letter of resignation: "When I became a member of the Board in April, it appeared to your associates that the Martin Marietta ownership of a substantial number of shares of Sperry Rand should have representation on your Board."-' While the district court preferred instead to accept testimony that neither Sperry nor Martin considered Bunker as Martin's deputy, the Second Circuit found that:
[C]ertainly the more logical inference from the wording of Bunker's letter of resignation is the inference that Bunker served on the Sperry Board as a representative of Martin Marietta so as to protect Martin's investment in Sperry. 43 On the basis of these findings, the Second Circuit decided that:
[T]he control possessed by Bunker, his letter of resignation, the approval by the Martin Board of Bunker's directorship with Sperry, and the functional similarity between Bunker's acts as a Sperry director and the acts of Martin's representatives on the other boards . . . are all definite and concrete indicatives that Bunker, in fact, was a Martin deputy. 44 Particularly in light of the fact that the district court drew the opposite conclusion from precisely the same facts, this language fails to provide 40. 406 F.2d 46. The following hypotheticals may help make this distinction clearer:
(1) X, an officer of firm A, is a director of issuer B. X votes on the B Board In accordance with his sound business judgment of what will most benefit B. A owns under ten per cent of the stock of issuer B. X approves A's purchases of B stock. A has no influencing interest in B's management but does find it desirable to have an earpiece on B's Board who will give A advance warning of anticipated market gains or declines in B's stock so that A can maximize profits and minimize losses by timely purchases and sales.
(2) X is to disclose all important inside information to A and is to vote on crucial B matters as directed by A. A takes an active role in managing B through X. A is interested in more than merely having access to information relevant to its investment in B. This interest in the control of B is the result of one of the following relationships: A anticipates merger with B; B is a subsidiary of A; A and B have a customer-supplier relationship; A and B are competitors; A has recently underwritten a securities distribution for B; A is At times, the court seemed to draw inferences of deputization from evidence that Bunker provided Martin with information to protect Martin's investment in Sperry. One interpretation is that the Martin Board may have envisioned Bunker's directorship as desirable because he would be able to anticipate market fluctuations in Sperry stock. At least, there was no evidence to the contrary. To gain approval for his directorship, Bunker reminded the Martin Board of Martin's investment in Sperry stock, but Martin expressed no interest in acting as the functional director of Sperry. Bunker's approval of purchases of Sperry stock indicates Bunker's use of inside information to promote Martin's investment plans rather than his serving as Martin's deputy in the control of Sperry. The Martin memorandum confirms this interest in investment rather than in functional management.
4 7 Under such an interpretation, Martin Marietta is hardly distinguishable from Andreas. Martin may have had inside information, but this alone does not lead to the conclusion that Martin participated as a director.
The FortrNE, Nov. 1963, at 135 , indicates that at the time of the transactions in question Martin Marietta was actively soliciting a merger partner. Sperry was a likely candidate and Bunker probably hoped that his directorship might lead to a meeting of the minds and a subsequent merger. This evidence was highly relevant and should have been examined carefully. A corporation anticipating a possible merger will fill a directorship on the issuer's board primarily for the purpose of realizing a successful merger and only secondarily to realize insider profits. The merger would be top priority with the expectant corporation and it most likely would function as the issuer's director through its deputy to advance and facilitate the merger. If this evidence existed, it might have made out a dear case of deputization.
Plaintiff Feder attempted to put excerpts from the Fortune article into evidence in the lower court. However, the district court ruled that these statements were inadmissible hearsay. 286 F. Supp. at 941. Nevertheless, a dose cross-examination of Bunker regarding the merger tactics might have born fruit for the plaintiff, even if the article could not be introduced.
48. 286 F. Supp. at 948. 715 (1958) , the corporate entity was disregarded as distinct from the executors of the estate of the majority shareholder. The executor's control was the result of their unique position, namely that they were able to exercise effective control despite the lack of beneficial ownership of a majority of the corporation's stock.
51. To hold Martin Marietta liable the Second Circuit had to find not only that Martin deputized Bunker but also that section 16(b) applies to profits realized after Bunker resigned from the Sperry Board. Section 16(b) liability attaches to a "director [for] any profit realized by him from any purchase and sale, or sale and purchase." In Adler v. Klawans, 267 F.2d 840 (2d Cir. 1959), the Second Circuit held that this provision applies to the sale by a director who purchased before he became a director. But the Martin Marietta transactions are distinguishable. Section 16(b) holds the insider liable for "any profit realized by him" and this logically means "profit realized by him" while lie Is an insider since "him" is the pronoun referring to a "beneficial owner, director, or officer." Put another way, a person is not a "him" when he is not a "beneficial owner, director, or officer." The SEC recognized this distinction. Section 16(a), the reporting provision of Section 16, requires that an insider report his transactions in the issuer's stock while a director; no reports are required for transactions after the person ceases to be a director. 
III. The Meaning of Deputization
The court's lack of clarity as to what constitutes deputization gives rise to the possibility that when employees or officers of a corporation serve on the board of the issuer for the purpose of conveying information to the corporation, the corporation will be held liable for shortswing profits even though it does not participate in the management of the issuer. Such an interpretation of 16(b) would conflict both with the way courts have understood deputization in the past and with the policies underlying the regulation of insider trading.
Courts considering deputization have had no problem theorizing that a corporation can be a director under Section 16(b). Section 3(a)(7) 52 of the Securities Act of 1934 states that under the Act, "'director' means any director of a corporation or any person performing similar functions with respect to any organization." "Person" is defined by Section 3(a)(9), 5 3 to include a corporation. Thus, a corporation that performs functions similar to those of a director would be a director under the statute. The Supreme Court in Blau v. Lehman r " integrated the statutory test of directorship with its test of deputization when it asked whether "Lehman actually functioned as a director through Thomas who had been deputized by Lehman to perform a director's duties not for himself but for Lehman." ' 5 Thus both the statute and the test articulated by the Court require for a finding of deputization that a factual determination be made that the corporation performed the duties of, or functioned as, a director. The corporation that has an "earpiece" director on the issuer's board, but does not function as a director, violates the policy of equal access to investment information for all investors when it receives and trades on advance corporate information. If this conduct, without more, constitutes deputization, judicial construction of Section 16(b) will conflict with unequivocal legislative history,5 0 the statutory defiCircuit's holding is novel and open to question. One can now be a director when not dearly designated as such as well as after one's resignation has been tendered and accepted.
15 U.S.C. § 78c(7) (1964).

15 U.S.C. § 78c(9) (1964).
368 U.S. 403 (1962).
55. Id. at 410. 56. Congress considered and rejected a provision that prohibited directors, officers, or five per cent stockholders from disclosing confidential information and provided that shortswing profits realized by "any person to whom such unlawful disclosure shall have been made is recoverable by the issuer." H.R. 7852, S. 2693, 73d Cong., 2d Sess. (1934 must disclose material facts which are known to them by virtue of their position but which are not known to persons with whom they deal and which, if known, would affect their investment judgment. Failure to make disclosure constitutes a violation of the anti-fraud provisions.
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While a director who is merely an earpiece might not be a deputy under Section 16(b), it is certain that his conduct is a violation of lOb-5. A showing that the issuer's director had advance information, that he relayed it to the defendant, and that the defendant realized short-swing profits on the basis of this information would satisfy both provisions if serving as an earpiece constitutes deputization under Section 16(b . 1965) , and (5) resultant damages to the purchaser or seller. As Cady, Roberts demonstrates, a purchase from or sale to a corporate defendant who does not disclose material inside information received from an employee serving on the issuer's board violates lOb-5.
In applying lOb-5 to corporations who have their investment interests represented on the board of an issuer, the SEC and courts are holding "tippees" of an insider liable on the same basis that the insider would be liable under lOb-5. Cady, Roberts is a classic example of "tippee" liability. Other examples are Ross v. Licht, 263 F. Supp. 395, 410 (S.D.N.Y. 1967) ("If [defendants] were not insiders, they would seem to have been 'tippees' (persons give information by insiders in breach of trust) and subject to the same duty as In this context Rule lOb-5 implements desired securities policy more effectively than does Section 16(b). Under lOb-5, the purchaser or seller of the securities, rather than the corporate issuer, recovers damages. 6 The aggrieved purchaser or seller will more effectively enforce securities policy under lOb-5 than will the stockholders of corporate issuer under Section 16(b). The issuer, as in Martin Mfarietta, often resists suit against its director and its corporation. 05 Thus the initiative must come from the issuer's shareholders, who are not as seriously injured as a purchaser or seller and will be less disposed to bring suit. 66 1088 (1961) .
65. Sperry Rand was a party defendant in the action. Sperry filed a brief in Martin's defense that was "quite well documented." Letter from Mr. Cecil Wray, Jr. to Mr. Carroll L. Wagner, Jr., April 8, 1969. In all four cases where courts have considered the deputiza. tion issue, the suit was initiated by a shareholder of the issuer rather than the issuer itself. An issuer apparently is reluctant to bring suit against a corporation with which it has an interlocking directorship.
66. The timidity of the 16(b) plaintiff is evident from the fact that not until 1940 vas a 16(b) action begun. As of 1951 only 30 such actions had been recorded. 67. 15 U.S.C. § 77u (1964) . After the SEC invokes its injunctive and punitive power under 10b-5, a host of private plaintiffs may file civil suits. For example, after the SEC instituted action against Texas Gulf Sulphur, 49 private actions involving at least 475 plaintiffs were brought (as of 1966). 258 F. Supp. 262 at 267 n. 1 (S.D.N.Y. 1966). Of course, the private plaintiff is not compelled to await SEC action and usually does not delay.
68. In SEC v. Texas Gulf Sulphur Co., 258 F. Supp. 262 (S.D.N.Y. 1966), the SEC proceeded against, among others, Thomas Lamont, a director of both TGS and Morgan Guaranty Trust Co., for allegedly informing Morgan Guaranty of advance TGS informa. tion so that the Morgan Trust department could purchase TGS stock before release of the information raised the market price. SEC Rule lOb-5 was relied upon rather than 16(b), so there were no allegations of deputization. The court found that the inside information was released to the public before Morgan was informed so that purchasers or sellers had equal access to the information. Nevertheless, the case further indicates the SEC's willingness to proceed under lob-5 when a case of representation of investment interests is involved. (1966) . Congress was particularly concerned with the prevalence of corporate manipulation when it drafted Section 16(b). Glaring examples of manipulative practices came to the attention of the Senate. In one instance, directors organized a syndicate to trade in their issuer's stock before the issuer had paid any dividends. Thereafter the directors caused the issuer to declare irregular dividends so that the syndicate could profit from the stock market fluctuations. Dividends were declared by the directors despite the fact that the issuer's The Yale Law Journal Vol. 78: 1151 Vol. 78: , 1969 the arbitrarily-drawn provisions exist for it to rival Rule lOb-5 as a broad and equitable prophylactic to insider trading. 7 However, Section 16(b) can be effective to prevent manipulation of the corporation for the insider's short-swing gain. Artificial corporate manipulation, unlike insider trading, directly injures the corporate issuer and all of its shareholders. For this reason the insider's profits which may have resulted from manipulation should redound to the issuer rather than to the securities seller or purchaser.
H. MANNE, INsDER
Because of the difficulty of proving manipulation, antimanipulation policy is more effectively implemented by an arbitrary prohibition on trading by persons in a position to manipulate. A corporation can effectively manipulate an issuer by exercising de facto voting rights on the issuer's board. The corporation which seeks inside information only to promote its investment interest in the issuer cannot offend the antimanipulative policy of Section 16(b).71 It has violated the policy of lOb-5 and can accordingly be held liable under that provision. But in the absence of any possibility of manipulation the issuer cannot have suffered any harm and should not be allowed to recover damages, especially when another securities provision sanctions trading on inside information and rewards damages to the person who has suffered harm. "The Supreme Court's opinion in Blau v. Lehman is consistent with earnings were insufficient to meet them and the issuer's capital surplus had to be used to make dividend payments. S. RP. No. 792, 73d Cong., 2d Sess. 9 (1934) .
Manipulation and stock options might be combined for profit, for example, by a board of directors' declaration of artificially high dividends, the placement of "calls" (option to purchase) on the market by the directors, and the subsequent public disclosure of the high dividends. The next quarter the directors might balance out their initial action by setting dividends inappropriately low, placing "puts" (option to sell) on tile market, and announcing the low declaration. This combination of manipulation and options was on Congressional minds when it drafted section 16(b): the granting of options ... has been found to be at the bottom of most manipulative operations, because the granting of these options permits large-scale manipulations to be conducted with a minimum of financial risk to the manipulators. H.R. REP. No. 1383, 74th Cong., 2d Sess. 10-11 (1934) .
70.
[T]he one policy determination which Congress clearly made was that § 16(b) should operate as automatically-indeed, as arbitrarily-as possible whether irthe result be to include or exclude. One cannot have both automaticity and equity. On proof of actual abuse of inside information, other remedies exist, both statutory (see especially Rule lOb-5 ... ) and judge-made ....
L. Loss, SEcu~a~rEs REGULATION 33 (Supp. 1962). Professor Loss agreed with tile Blau v.
Lehman outcome in that it avoided expansion of Section 16(b) coverage into an area where subjective elements determine liability. Id. 71. Similarly, only a functional director can be thought to owe any general fiduciary duty to the corporate issuer. Congress, in drafting Section 16(b), was also concerned with "the vicious practices unearthed at the hearings [which involved] the flagrant betrayal of their fiduciary duties by directors and officers." S. REP. No. 1455, 73d Cong., 2d Sess. 55 (1934) . The corporate trader who only has an earpiece on the issuer's board has violated no fiduciary duty since none can possibly be owed to the issuer in the absence of either de facto or de jure directorship. The informant, however, would stand in a different position.
Deputization Under Section 16(b) this explanation ....
[T]he Blau decision limited that Section to serving this antimanipulation purpose.
' ' 7 -Section 16(b) was designed to prevent the misuse of the office of director both to manipulate the corporation and to garner inside information. The statute is not needed to prevent corporations from using inside information obtained from their employees who happen to be directors of other corporations, for that activity can be reached under lOb-5. The problems of proof, which caused Congress to authorize liability under 16(b) regardless of whether or not inside information was actually used, are not alleviated when applying 16(b) to a corporation that only receives inside information from an earpiece director. It would still be necessary to prove that information was transferred from deputy to deputizing corporation before 16(b) liability can be found. Thus there is no need to apply 16(b) under the deputization theory unless the deputizing corporation actually serves as a director. In that situation, the antimanipulative policy requires the application of 16(b) because lOb-5 may not apply and because manipulation will be very difficult to prove. But unless a corporation actually functions as a director, 16(b) should not be used.
IV. Deputization in Other Contexts
In the wake of Martin Marietta potential Section 16(b) plaintiffs may well survey all outside employment by directors of their issuer and contemplate suit against the primary employer of the outside director if that employer realizes short-term profits on the issuer's stock. Recovery from a deputizing director will depend to a large extent upon the criteria of deputization adopted by the courts. The courts may characterize as deputization for the purposes of 16(b) either (1) the designation of an employee to convey inside information that would affect the investment interests of his employer, (2) the use of that employee as a conduit for managerial decisions made by the employer, 72. H. MANNE, INsmER TRADMG AND TmE STOCK ALxn 30 (1966) . 73. When a director represents his corporation's investment interests on the issuer's board in the narrow sense that he assures that his constituent's transactions in the issuer's stock will be conducted with the benefit of advance information, this relationship should be relevant but not determinative of deputization. This is the way the district court treated the evidence of willingness to disclose inside information to Martin. 286 F. Supp. at 945-46. In Blau v. Lehman, 368 U.S. 403 (1962) , the evidence demonstrated that the partnership was not the recipient of any inside information. This evidence is relevant to a defense against a deputization allegation since it is inconceivable that a company would function as a director of another company without garnishing the inside information that directors must have. Proof of nondisclosure should be a complete defense, but proof of disclosure should be insufficient, by itself, to prove deputization.
The Yale Law Journal or (3) a mixed use of the employee as in Martin Marietta. The importance of the investment interest to the deputizing defendant and the importance of the defendant's involvement in the managerial decisions of the issuer will vary according to the nature of the defendant's business. For instance, a manufacturer-defendant is less likely to depend upon securities trading as a primary source of profit, and therefore may be less concerned with inside information than a defendant which relies almost exclusively on market investment for its profit. Since direct evidence of deputization will not often exist in any context, courts, as in Martin Marietta, 74 will have to draw inferences from circumstantial evidence. The nature of the defendant's business will be one factor on which the courts will rely. It may be helpful to speculate as to how an inference of deputization might arise in different business contexts.
A. Trust Activities of Commercial Banks
In 1968 the staff of the House Subcommittee on Domestic Finance of the Committee on Banking and Currency explored the trust activities of commercial banksj 5 Of the forty-nine banks surveyed "a total of 768 interlocking directorships with 286 of the 500 largest industrial corporations" were found to exist. 
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Deputization Under Section 16(b) branches of government. 8 0 However, the judiciary may be the first governmental branch to heed the call through the deputization concept.
Commercial banks sometimes advertise their willingness to become intimately involved in the management of loan customers. For instance, one large New York bank advertised its relationship with one of its clients:
We liked their ideas. We set up a $500,000 line of credit. We investigated potential customers for them. As their business grew, we continued to supply working capital. They consulted us on selection of a New York investment banker. And when they went on the big board, they named us Transfer Agent. 8 ' Another customer used us for his first major capital expansion ....
We used our European offices for advice and arranged Eurodollar financing for his expansion overseas. And he used our counsel when the time came to go public.
This man used us expertly from the beginning. He's using us today. We expect to be with him for his next idea. And the next.
And the one after that. The question of economic power in the pension funds becomes more urgent when we consider that their activities are not subject to the same degree of governmental regulation as are those of other financial institutions of comparable size. We find a greater concentration of control in the pension trust than among the mutual funds, the insurance companies, and, probably, the banks holding personal trusts. And yet, unlike the pension trusts, the mutual funds are subject to the regulation of the SEC. the insurance companies are rigidly governed by state agencies and the trustees of personal trusts have to account to beneficiaries (though this accounting may not amount to much as a preventive check). The bank trustees are therefore in a position to wield considerable economic power through their control of the pension trusts, a power which is further extended through their stockholdings for personal trusts. The Yale Law Journal special benefit to the company. The corporation normally would select a director from the bank which it uses for most of its banking needs, since this banker will have a greater knowledge of and interest in the company. The bank's trust assets will in part be invested in the equity securities of corporate issuers. Knowledge of a particular corporation's business and access to its advance corporate information will increase the "safety" of a bank's investment in that corporation and may thus induce the bank to include that corporation in its investment portfolio. Furthermore, the bank's interest in promoting the welfare of the corporation is not limited to the maximization of its trust investment profits; the bank also seeks to build good will in the business community generally, to assure repayment of its loans to the corporation, and to promote the growth of the loan customer so that its size and, concurrently, its banking needs will increase. If this relationship does exist, short-swing trading by the bank's trust department is inadvisable unless there is strong evidence of functional and communicative internal segregation of the director and the commercial and trust departments. If there is any evidence that the banker-director, before making a corporate board determination, consults the trust or commercial departments of his bank as to the impact of the company's action on the bank's interests in collecting loans or administering trust assets, then the bank would be functioning as a director and a case of deputization could probably be made out under current decisions s5
B. Brokers and Underwriters
Blau v. Lehman 6 seemingly established the standards of behavior for insiders who are members of underwriter and brokerage firms. The Lehman partner disclosed no confidential information, and Lehman Brothers purchased the issuer's stock without the interlocking partner's knowledge. The defendants were exonerated because "the profits made by the partnership were on its own initiative, independently of any advice or 'inside' knowledge given it by director Thomas. 
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to move freely in the market without becoming too involved with any particular corporation. Some non-profit foundations invest heavily in particular companies, but such investments usually exceed ten percent, so that a showing of deputization is not required to bring them under Section 16(b). Insurance companies, and to a lesser extent mutual funds, sometimes invest heavily in the debt securities of a company, and creditors may be more interested in deputizing an employee to serve on the board of their debtor. When such a heavy investment exists, short-swing trading in the equity securities of the company is inadvisable. The extent to which Section 16(b) will be applied to various investment funds will depend upon the relative weights given by the courts to evidence of earpiece directorship and functional directorship.
V. Conclusion
Much remains to be learned about the viability of the deputization theory under Section 16(b). The Martin Marietta decision has been appealed. Should the Supreme Court grant certiorari in Martin Marietta, 8 9 more exact knowledge of the breadth of deputization may be obtained. Some guidance as to the weight that should be accorded evidence of receipt and use of inside information is imperative. If a showing of directorship and use of inside information is sufficient to prove a case of deputization, a precisely limited statute will be virtually rewritten into a broad prophylactic measure much like that rejected by the legislative framers of Section 16(b). Other provisions of the securities acts are better designed to accomplish whatever functions might be performed by such judicial policy, and the benefits of these provisions inure to the party that has suffered real injury. The Supreme Court is not deaf to this dilemma. In Blatt v. Lehman, the first case in which the Supreme Court considered the deputization theory under Section 16(b), the court wrote:
The argument of petitioner and the Commission seems to go so far as to suggest that § 16(b)'s forfeiture of profits should be extended to include all persons realizing "short swing" profits who either act on the basis of "inside" information or have the possibility of "inside" information. One may agree that petitioner and the Commissioner present persuasive policy arguments that the Act should be broadened in this way to prevent "the unfair 89 . Petition for cert. filed, 37 U.S.L.W. 3452 (May 27, 1969).
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Deputization Under Section 16(b) use of information" more effectively than can be accomplished by leaving the Act so as to require forfeiture of profits only by those specifically designated by Congress to suffer those losses. But this very broadening of the categories of persons on whom these liabilities are imposed by the language of § 16(b) was considered and rejected by Congress when it passed the Act....
Not only did Congress refuse to give § 16(b) the content we are now urged to put into it by interpretation, but with knowledge that in 1952 the Second Circuit Court of Appeals refused, in the Rattner case, to apply § 16(b) to Lehman Brothers in circumstances substantially like those here, Congress has left the Act as it was.. .. Congress can and might amend § 16(b) if the Commission would present to it the policy arguments it has presented to us, but we think that Congress is the proper agency to change an interpretation of the Act unbroken since its passage, if the change is to be made.90
It is also necessary to determine what liability under a deputization theory augurs for other duties and liabilities under the securities acts. Concern for the broader implications of the Martin Marietta decision has already engrossed Wall Street:
The case opens up all kinds of new perils in intercorporate relationships. "This really creates a lot of problems," says one. 
